JUSTIFICATION AND APPROVAL

FOR OTHER THAN FULL AND OPEN COMPETITION

And 

Market Research/ Commerciality Determination 
Student Handout
January 2004

Prepared by:  Ms. Cathy Richardson

Competition Management Office

Mr. Wade Griffin – AMCOM Competition Advocate
TABLE OF CONTENT











Page

Introduction…………………………………………………………………

3
Part I Justification and Approval of Sole Source Contracting

Who’s job is it to promote competition?................................................
4





When is a J&A required?........................................................................
5





 When is a J&A not required?
………………………………………….
8


 

J&A format-paragraph by paragraph review/ instruction……………….
9 


J&A approval levels…………………………………………………….
16

What documents need to be included in the J&A file?.............................
16
 
Who is responsible for the J&A?...............................................................
17
 
Urgent J&As……………………………………………………………...
17
 
When is an amended J&A required?...........................................................
18

Class J&As………………………………………………………………...
18

J&As for long-term contracts……………………………………………
19
 
Common J&A Deficiencies…………………………………………….
19
Part II. Market Research/ Commerciality Determinations


Why buy Commercial items?....................................................................
21

When is a MRR/CD required?..................................................................
21

Who does the market research?.................................................................
22

What is the purpose of Market Research and how much is enough?........
22

MRR/ CD format- paragraph by paragraph guidance/ instruction………
24 


MRR/CD for long-term contracts………………………………………
27

Commerciality Determination and Certification (CDAC) System………
27

Common Deficiencies……………………………………………………
28
Appendix A


CMO Points of Contact by Weapon System

Competition Management
Our Mission 

To exercise full line authority for the implementation and intensive management of a comprehensive competition program and responsive cost-effective spare parts acquisition program; to provide surveillance over the Command Competition Program and the Command Parts Acquisition Program throughout all phases of the life cycle of missile and aviation systems and equipment for the purpose of reducing cost while maintaining a balanced program; to maintain oversight of the Commercial/Non-developmental Item Program and to accomplish the stated objectives of AMCOM and Program Executive Offices (PEOs).
What are the duties and responsibilities of a Competition Advocate?

According to FAR 6.502(a), Agency and procuring activity competition advocates are responsible for promoting the acquisition of commercial items, promoting full and open competition, challenging requirements that are not stated in terms of functions to be performed, performance required or essential physical characteristics, and challenging barriers to the acquisition of commercial items and full and open competition such as unnecessarily restrictive statements of work, unnecessarily detailed specifications, and unnecessarily burdensome contract clauses. 

· Public Law 98-369:  Competition in Contracting Act (CICA), 1984   Each MSC shall have an Advocate for Competition responsible for challenging barriers and promoting full and open competition while challenging specifications and restrictive need statements.

· Public Law 103-355:  Federal Acquisition Streamlining Act (FASA), 1994   Advocates for Competition …shall promote the acquisition of commercial items …and challenge burdensome contract clauses.

· Public Law 104-106: Federal Acquisition Reform Act (FARA), 1996  …shall ensure that the requirement to obtain full and open competition is implemented in a manner that is consistent with the need to efficiently fulfill the Government’s requirements.

Who we are:
Mr. Wade Griffin- Manager - Competition Advocate

Ms. Rebecca Pratcher- Competition Advocate

Ms. Laquandis Baldwin- Clerk

Mr. Victor Kerns- Alternate Competition Advocate/ General Engineer

Mr. Shelley Muhammad- Logistics Mgmt Specialist

Ms. Sharon Blackwell- Procurement Analyst

Mr. Ernie Robinson- Procurement Analyst

Mr. Russ Hickam- Procurement Analyst

Ms. Cathy Richardson- Procurement Analyst

Mr. Harold Jones – Procurement Analyst
*Weapon System Assignments, by analyst, provided as a separate handout.
Part I -Justification and Approval of Sole Source Contracting

 Provide guidance and instruction on how to prepare quality J&As.  Topics to be covered:


A.  Who’s job is it to promote competition?

    
B.  When is a J&A required?

C.  When is a J&A not required?

D.  J&A format-paragraph by paragraph review/ instruction 

E.   J&A approval levels

F.  What documents need to be included in the J&A file?

G. Who is responsible for the J&A?

H. Urgent J&As

            I.  When is an amended J&A required?

            J.  Class J&As

           K. J&As for long-term contracts

           L. Common J&A deficiencies

A.  Who’s job is it to promote competition?

Promoting full and open competition is not only the job of the CMO, it is also the responsibility of the Contracting Officer.  According to FAR 6.101(a):
10.U.S.C. 2304 and 41 U.S.C. 253 require, with certain limited exceptions (see 6.2 and 6.3), that contracting officers shall promote and provide for full and open competition in soliciting offers and awarding Government Contracts. 
Full and open competition is the law.  Awarding contracts on other than full and open competition can only be done based on certain limited exceptions.

FAR 6.303-1 states:  

(a) A contracting officer shall not commence negotiations for a sole source contract, commence negotiations for a contract resulting from an unsolicited proposal, or award any other contract without providing for full and open competition unless the contracting officer- 
(1) Justifies, if required in 6.302, the use of such actions in writing; 

(2) Certifies the accuracy and completeness of the justification; and 

(3) Obtains the approval required by 6.304. 

(b) Technical and requirements personnel are responsible for providing and certifying as accurate and complete necessary data to support their recommendation for other than full and open competition. 

B.  When is a J&A required?  
Generally, a J&A is required any time you contract without providing for full and open competition based on one of the following 7 exceptions/ circumstances:

6.302-1 Only one responsible source and no other supplies or services will satisfy agency requirements. 

(a) Authority. 

(1) Citations: 10 U.S.C. 2304(c)(1) or 41 U.S.C. 253(c)(1). 

(2) When the supplies or services required by the agency are available from only one responsible source, or, for DOD, NASA, and the Coast Guard, from only one or a limited number of responsible sources, and no other type of supplies or services will satisfy agency requirements, full and open competition need not be provided for. 

Limitations. 

(1) Contracts awarded using this authority shall be supported by the written justifications and approvals described in 6.303 and 6.304. 

(2) For contracts awarded using this authority, the notices required by 5.201 shall have been published and any bids and proposals must have been considered. 

6.302-2 Unusual and compelling urgency. 

(a) Authority. 

(1) Citations: 10 U.S.C. 2304(c)(2) or 41 U.S.C. 253(c)(2). 

(2) When the agency's need for the supplies or services is of such an unusual and compelling urgency that the Government would be seriously injured unless the agency is permitted to limit the number of sources from which it solicits bids or proposals, full and open competition need not be provided for. 

(b) Application. This authority applies in those situations where- 

(1) An unusual and compelling urgency precludes full and open competition; and 

(2) Delay in award of a contract would result in serious injury, financial or other, to the Government. 

(c) Limitations. 

(1) Contracts awarded using this authority shall be supported by the written justifications and approvals described in 6.303 and 6.304. These justifications may be made and approved after contract award when preparation and approval prior to award would unreasonably delay the acquisition. 

(2) This statutory authority requires that agencies shall request offers from as many potential sources as is practicable under the circumstances. 

6.302-3 Industrial mobilization; engineering, developmental, or research capability; or expert services. 

(a) Authority. 

(1) Citations: 10 U.S.C. 2304(c)(3) or 41 U.S.C. 253(c)(3). 

(2) Full and open competition need not be provided for when it is necessary to award the contract to a particular source or sources in order- 

(i) To maintain a facility, producer, manufacturer, or other supplier available for furnishing supplies or services in case of a national emergency or to achieve industrial mobilization; 

(ii) To establish or maintain an essential engineering, research, or development capability to be provided by an educational or other nonprofit institution or a federally funded research and development center; or 

(iii) To acquire the services of an expert or neutral person for any current or anticipated litigation or dispute. 

6.302-4 International agreement. 

(a) Authority. 

(1) Citations: 10 U.S.C. 2304(c)(4) or 41 U.S.C. 253(c)(4). 

(2) Full and open competition need not be provided for when precluded by the terms of an international agreement or a treaty between the United States and a foreign government or international organization, or the written directions of a foreign government reimbursing the agency for the cost of the acquisition of the supplies or services for such government. 

DFARS 206.302-4:  Pursuant to 10 U.S.C. 2304(f)(2)(E), the justifications and approvals described in FAR 6.303 and 6.304 are not required if the head of the contracting activity prepares a document that describes the terms of an agreement or treaty or the written directions, such as a Letter of Offer and Acceptance, that have the effect of requiring the use of other than competitive procedures for the acquisition.
6.302-5 Authorized or required by statute. 

(a) Authority. 

(1) Citations: 10 U.S.C. 2304(c)(5) or 41 U.S.C. 253(c)(5). 

(2) Full and open competition need not be provided for when- 

(i) A statute expressly authorizes or requires that the acquisition be made through another agency or from a specified source; or 

(ii) The agency's need is for a brand name commercial item for authorized resale. 

(b) Application. This authority may be used when statutes, such as the following, expressly authorize or require that acquisition be made from a specified source or through another agency: 

(1) Federal Prison Industries (UNICOR)-18 U.S.C. 4124 (see Subpart 8.6). 

(2) Qualified Nonprofit Agencies for the Blind or other Severely Disabled-41 U.S.C. 46-48c (see Subpart 8.7). 

(3) Government Printing and Binding-44 U.S.C. 501-504, 1121 (see Subpart 8.8). 

(4) Sole source awards under the 8(a) Program 15 U.S.C. 637 (see Subpart 19.8). 

(5) The Robert T. Stafford Disaster Relief and Emergency Assistance Act-42 U.S.C. 5150 (see Subpart 26.2). 

(6) Sole source awards under the HUBZone Act of 1997-15 U.S.C. 657a (see 19.1306). 

6.302-6 National security. 

(a) Authority. 

(1) Citations: 10 U.S.C. 2304(c)(6) or 41 U.S.C. 253(c)(6). 

(2) Full and open competition need not be provided for when the disclosure of the agency's needs would compromise the national security unless the agency is permitted to limit the number of sources from which it solicits bids or proposals. 

(b) Application. This authority may be used for any acquisition when disclosure of the Government's needs would compromise the national security (e.g., would violate security requirements); it shall not be used merely because the acquisition is classified, or merely because access to classified matter will be necessary to submit a proposal or to perform the contract. 

6.302-7 Public interest. 

(a) Authority. 

(1) Citations: 10 U.S.C. 2304(c)(7) or 41 U.S.C. 253(c)(7). 

(2) Full and open competition need not be provided for when the agency head determines that it is not in the public interest in the particular acquisition concerned. 

(b) Application. This authority may be used when none of the other authorities in 6.302 apply. 

(c) Limitations. 

(1) A written determination to use this authority shall be made in accordance with Subpart 1.7, by- 

(i) The Secretary of Defense, the Secretary of the Army, the Secretary of the Navy, the Secretary of the Air Force, the Secretary of Homeland Security for the Coast Guard, or the Administrator of the National Aeronautics and Space Administration; or 

(ii) The head of any other executive agency. This authority may not be delegated. 

(2) The Congress shall be notified in writing of such determination not less than 30 days before award of the contract.

Even though one of the above exceptions may apply and other than full and open competition is justified, “ the contracting officer shall solicit offers from as many potential sources as is practicable under the circumstances”.

Contracting without providing for full and open competition shall not be justified on the basis of 1) a lack of advance planning by the requiring activity; or 2) concerns related to the amount of funds available (e.g., funds will expire).

C.  When is a J&A not required?
 
Generally, a J&A is not required in the following circumstances. 

FAR 6.001 indicates that the guidance provided in FAR Part 6 does not apply to the following acquisitions:

(a) Contracts awarded using the simplified acquisition procedures of Part 13 (but see 13.501 for requirements pertaining to sole source acquisitions of commercial items under Subpart 13.5); 

(b) Contracts awarded using contracting procedures (other than those addressed in this part) that are expressly authorized by statute; 

(c) Contract modifications, including the exercise of priced options that were evaluated as part of the initial competition (see 17.207(f)), that are within the scope and under the terms of an existing contract; 

(d) Orders placed under requirements contracts or definite-quantity contracts; 

(e) Orders placed under indefinite-quantity contracts that were entered into pursuant to this part when- 

(1) The contract was awarded under Subpart 6.1 or 6.2 and all responsible sources were realistically permitted to compete for the requirements contained in the order; or 

(2) The contract was awarded under Subpart 6.3 and the required justification and approval adequately covers the requirements contained in the order; or 

(f) Orders placed against task order and delivery order contracts entered into pursuant to Subpart 16.5. 

  When you have Full and Open Competition After Exclusion of Sources, a J&A is not required.  IAW FAR 6.200, examples of this are:

(a) Establishing or maintaining alternative sources (FAR 6.202).

(b) Set-asides for small business concerns (FAR 6.203).

(c) Section 8(a) competition (FAR 6.204).
(d) Set-asides for HUBZone small business concerns (FAR 6.205).
D.  J&A Format and Content from the AFARS 5153.9005 as tailored by the local CMO homepage guidance: http://www.redstone.army.mil/cgi-bin/casl/index.pl
SAMPLE FORMAT

 
 Control No:
(Must appear on top right of each page of J&A)

The control number, or reference number, can be the Solicitation Number, Contract Number, or Procurement Action Number assigned to the acquisition.

JUSTIFICATION AND APPROVAL

FOR OTHER THAN FULL AND OPEN COMPETITION

(WEAPON SYSTEM NAME )
1.  Contracting Activity:  Specify the contracting activity responsible for this action.  U.S. Army Aviation and Missile Command (AMCOM), ATTN:  Contracting Directorate, Office symbol, Redstone Arsenal, AL 35898-5000.
2.  Description of Action:  State whether approval is being requested for a new contract or a modification.  Include type of contract, type of funds to be used (APA, OMA, AWCF, RDTE, FMS)  and, when applicable, the estimated share and ceiling arrangements, and fee or profit.  As a minimum, address each of the following:


Will this be a new contract or a modification to an existing contract?  If it is to be a modification, identify the contract to be modified how it was initially procured (i.e., sole source or competitively), its current value in addition to the value of the instant action.    If it will be a delivery order against an existing Basic Ordering Agreement, also identify the BOA.

What type of contract is proposed (i.e., FFP, CPIF, CPAF, CPFF; Requirements Contract, IDIQ)?


 Identify any special terms or conditions which could impact the competitiveness of the acquisition.


Is this a Best Value solicitation?  If so, identify the general evaluation factors to be used (e.g., past performance, quality, price).


What type of funds will be utilized (APA, OMA, AWCF, RDTE, FMS)?


If a cost type contract is proposed, give the estimated share and ceiling arrangements.

3.  Description of Supplies/Services:  Describe the supplies/services.  Include the estimated total value, including options, if any. [AFARS Revision #003, dated Jan 25, 2002]  Describe the supplies or services (or combination thereof) required, in sufficient detail to ensure that a reasonable person can link this J&A to the resultant contract.  Be sure to identify the specific weapon system(s) to which the requirement applies.  In addition, provide the following:
-Estimated dollar value of the basic effort;

-Description of any option(s) to be included;


-Estimated value of option(s);


-Estimated value of total contract (determines the approval level of the J&A);


-If services are involved, define the period of performance.
4.  Authority Cited:  Identify the statutory authority permitting other than full and open competition, followed by the FAR citation and FAR citation title.  10 U.S.C. 2304 (c)(  ), as implemented by FAR 6.302-___, title of FAR cite (i.e. Unusual and Compelling Urgency).

5.  Reason for Authority Cited:  Describe how this action requires the use of the authority cited.  If applicable, identify the proposed or potential contractor(s), and include a discussion of the proposed contractor’s unique qualifications for fulfilling the contract requirements.  If the authority is FAR 6.302-1, include the required delivery schedule and lead-time involved.  If the authority is FAR 6.302-2, include the required delivery schedule and lead-time involved as well as a discussion of the serious injury to the Government which would result if award of a contract is delayed.  Describe why the authority cited is appropriate for this acquisition.  Include as a minimum:

-Name and address or CAGE Code of proposed contractor(s);


-The contractor’s unique qualifications (i.e., unique skills, data, equipment, processes) and evidence that such are essential to meet the government’s requirement;


-The basis for attributing those qualifications to the contractor;


-Discussion of why no other contractor has or can be made to have the essential qualifications to meet the government’s requirement or specified delivery date.


-Include a statement as to why no other type of hardware or service can satisfy the government’s need.  
If Urgency is cited, ALSO address the following:

-When the requirement was first known.

-Delivery schedule required.  


-Basis for the required delivery schedule.

-Harm to the U.S. government (defined in terms of significant monetary or mission 

performance degradation) if the required delivery schedule is not met, and the basis for determining that potential harm.  Ensure that this section tracks to the Statement of Urgency/Statement of Impact.


-Basis for believing that the proposed contractor(s) can meet the required delivery schedule, and why no other contractor(s) can meet the required delivery schedule.
6.  Efforts to Obtain Competition:  Describe efforts to ensure that offers are solicited from as many potential sources as is practicable.  Also describe the extent of effective competition anticipated for this acquisition.  Describe what has been done to achieve or maximize possible competition for this acquisition.

7.  Actions to Increase Competition:  There may be instances when it is not possible to compete the current acquisition.  Include a statement of the actions taken, or to be taken, to increase competition (e.g., breakout) before any subsequent acquisition of the supplies or services.  If the requirement is for a repair part, address whether or not it has been screened under DFARS Appendix E.  If it has been screened, provide the Acquisition Method Code (AMC) and Acquisition Method Suffix Code (AMSC).  Provide the approximate date the technical data package will be available. Describe what has been, is being, or will be done to increase competition for this product or service and/or related requirements in the future.  Include, as a minimum:

-If this J&A is for a spare/repair part, give results of the DFARS Appendix E screening, and a brief explanation as to why the AMC/AMSC is appropriate (Tell what the codes mean).  If the technical certification expires prior to contract completion, re-screening will be required.  Any options covered in the J&A cannot be exercised unless the technical certification remains the same.  This issue must be addressed in the J&A, as applicable.

-If this J&A is for an end item or major item, describe actions to increase competition for its spare/repair parts, as well.


-Data on the acquisition or preparation of technical data package, specification, engineering description, statement of work, purchase description suitable for full and open competition, with the anticipated date of availability, and plans for funding.  If no such data is being pursued, explain why it will not be made available.


-On-going or planned activities in the area of additional source qualification.


-On-going or planned activities in the area of challenging existing claims of data rights or source control procedures which appear inappropriate.


If no pro-active steps are being taken to seek competition, explain the basis for the determination not to be proactive.  If the determination is based on unsupportable time constraints, duplication of investment costs, or uneconomical analysis, provide the supporting rationale for that conclusion as well.
8.  Market Research:  Describe the extent and the results of the market research (FAR Part 10) conducted to identify all qualified sources.  Research must have been meaningful and conducted within the previous 12 months. Summarize or briefly describe the market research conducted (including the time frame of and who conducted the market research), the techniques utilized, and the results of the research.  Identify all current and potential sources revealed through the market research.  Specifically address the availability (or lack of) commercial or non-developmental item (NDI) equivalents for the required product/service.  Address whether FAR Part 12 will be utilized or not.  
Publication of requirements in the Competition Advocate’s Shopping List (CASL) is a form of market research.  All requirements must be published in the CASL. Please provide the CASL publication date.  More info about the CASL can be found on our website. ttp://www.redstone.army.mil/cmo/casl.html
Market Research is required to be conducted and documented for every acquisition estimated at $25,000 or more.  A Commerciality Determination is required for every acquisition.  The Market Research Report/ Commerciality Determination must be an attachment to each J&A processed.  Information from this document should be summarized in paragraph 8 of the J&A.
9.  Interested Sources:  Include a listing of the sources that have written to express interest in the acquisition.  If applicable, clearly state that “To date, no other sources have written to express an interest.”  If 10 U.S.C.2304(c)(1) is the authority cited, explain why other sources were rejected.  Also, state that the notices required by FAR 5.201 shall be or have been published, and that any bids or proposals received shall be considered.  If a CBD notice will not be published, state which exception in FAR 5.202 applies. Identify all sources expressing written interest in the requirement, and the disposition of those sources.  If a source has been rejected, provide the justification for rejection.  If no additional source has expressed written interest, state:  “To date, no other source(s) have expressed an interest in writing.”

-Include the date (or anticipated date) of synopsis in the FedBiz Opps, and the anticipated result of that synopsis.  If the requirement changes, the J&A or amended J&A must identify the dates of the basic synopsis and of the amended synopsis.


-If the requirement will not be synopsized, give the basis for not synopsizing and identify the exception under FAR 5.202 which applies.

10.  Other Facts/ Other Factors:  Discuss any other facts supporting the use of other than full and open competition, such as the following:


-  Procurement history.  Reasonable efforts to retrieve the following items from computer records, contract files, competition advocate office files or other sources are expected:
                Contract numbers and dates of the last several awards (at least five years).  Also provide dates of award(s), contractor(s), quantities, and dollar value of contract.
You should also address all prior source(s) not being solicited and explain why they are not being solicited (regardless of when they were a source).

NOTE:  Procurement history for spare/repair parts and M&O/R&R actions have been automated.  Go to https://acq.redstone.army.mil/sasweb/ACQ/rx0030L.html.  Use this printout as an attachment to your J&A (add the J&A control number to the attachment).  As stated above, any source listed on this printout (regardless of when they were a source) must be addressed.  For example, if you are buying spare/repair parts and there is history for an M&O contract which reflects a different source, you still need to address that source.  In most cases, you can simply state that “ (company name) is a repair source, not a manufacturer” and vice versa.


  -Competitive status of these actions.

        
- Authority previously used for less than full and open competition.

                 - If a justification was prepared to support the procurement made before this one, a summary of the contents of paragraph 7 of the justification for that procurement and an explanation of the results.

                 -  If any prior award was accomplished by full and open competition, a detailed explanation of the changed circumstances.

                  - An explanation of any unusual patterns which may be revealed by the history, e.g., several consecutive, urgent buys, or frequent, fragmentary buys.

                 - If a justification was prepared to support the procurement made before this one, briefly describe the circumstances justifying the buy and whether there have been any significant changes.

-  Acquisition data availability.  Explain why technical data packages, specifications, engineering descriptions, statements of work or purchase descriptions suitable for full and open competition have not been developed or are not available.  Describe actions taken or planned to remedy this situation.

-  Unusual and compelling urgency.  When FAR 6.302-2 is cited, provide data, estimated cost or other rationale to explain the nature and extent of the injury to the Government.  If the delay associated with the requirement for first article testing is the principal reason for not awarding the contract on a full and open basis, clearly describe the reasons that first article testing is required on this procurement and why other means of assuring quality are not being used.  Date of first knowledge of this requirement and Causes for delay(s) in initiating the acquisition process.

-  Subcontracting competition.  In single source situations, address efforts to be taken by the Government to assure that the prime contractor obtains as much competition as possible in its subcontracting.  Address the extent of competition anticipated at the subcontractor level (for large business requirements exceeding $500,000).

Discuss any other factors which support the use of other than full and open competition.  

Reconcile any differences between the latest previous J&A and the current J&A, addressing any slippages or missed opportunities for increasing competition.

11.  Technical Certification:  Include the following statement:

I certify that the supporting data under my cognizance which are included in the justification are accurate and complete to the best of my knowledge and belief.

  Typed Name:  
Date:  ___________________
  Title:  
Signature:  _______________

12.  Requirements Certification:  Include the following statement:

I certify that the supporting data under my cognizance which are included in the justification are accurate and complete to the best of my knowledge and belief.

  Typed Name:  
Date:  ___________________
  Title:  
Signature:  _______________

NOTE:  If the technical and requirements certifiers are the same person, paragraphs 11 and 12 may be combined into one paragraph Technical and Requirements Certification, and the J&A renumbered accordingly.*

Ensure that the person signing the certification has the authority to do so, and that he is signing for himself.  No one can certify for another person.  See AMCOM Acq Desk Guide 6.303-1.

Technical certifications for spare/repair parts will normally be separate documents attached to the J&A, and referenced in paragraph 11.  Requirements certifications for spare/repair parts will be either a certifying memorandum or certification on the 1095, attached to the J&A, and referenced in paragraph 12.  (You must include the name, title and date from your actual documents.  For the signature state “see attached”.)  The certification language must be included in each J&A. *
If these support documents are not available (as in the case of a major or end item), the technical and requirements certifications will be included in the J&A.  Such certifications (actual signatures) will be executed by the cognizant Program/Project/Product/Weapon System Manager or Director.
*These are locally authorized deviations from the AFARS sample format for J&As $50M and under.  See AMCOM Acquisition Desk Guide 6.303-2-90

13.  Fair and Reasonable Cost Determination:  Include the following determination:

I hereby determine that the anticipated cost to the Government for this contract action will be fair and reasonable.

Provide the basis for this determination (e.g., describe techniques to be used to determine fair and reasonable price, such as cost analysis, price analysis, audit, should cost, independent Government estimate, etc.). 
  Typed Name:  
Date:  ___________________
  Title:  
Signature:  _______________

Note:  No separate certification signature is required for paragraph 13.  The contracting officer’s certification signature in paragraph 14 suffices.  This is a locally authorized deviation from the AFARS sample format for J&As $50M and under.  (See AMCOM ACQ Desk Guide 6.303-2-90.)
14.  Contracting Officer Certification:  This certification shall be made by the contracting officer who will sign the contract resulting from this justification and approval.  Include the following statement:

I certify that this justification is accurate and complete to the best of my knowledge and belief.

  Typed Name:  
Date:  ___________________
  Title:  
Signature:  _______________

Approval

Based on the foregoing justification, I hereby approve the procurement of (state equipment/services being procured*) on an other than full and open competition basis pursuant to the authority of 10 U.S.C.2304(c)(insert authority), subject to availability of funds, and provided that the services and property herein described have otherwise been authorized for acquisition.

  Date:  ___________________
  Signature:  _______________


*Give a summary description of the supplies/services to be acquired, including sufficient detail to tie the approval to the specific J&A (e.g., NSN and quantity for spare/repair parts).  Include the name of the proposed source(s), and the dollar value of the basic contract, of any options, and of the total contract.
To ensure the most expeditious processing of the J&A, do not include the signature block.  This will allow either the Competition Advocate or Alternate Competition Advocate; 

Ms. Cruze, Mr. Flinn, or the Commander to sign as necessary.

All J&As above $500,000 will be coordinated, as a minimum, through Legal prior to submittal to the Competition Management Office.  Evidence of this coordination must be contained in the J&A package.

E.  J&A approval levels
Approval of the J&A will be in accordance with FAR 6.304.

The Acquisition Desk Guide 6.304 (200) provides the following local guidance:  
After proper certification by the Contracting Officer (CO) and the cognizant technical/requirements official, the J&A will be staffed through the approval cycle as follows:

a.  J&As $500,000 or less - The CO’s certification will serve as approval.

b.  J&As over $500,000 through $10,000,000 - The J&A will be submitted to AMSAM-L for review by the applicable attorney advisor, to AMSAM-CM for review and approval by the Advocate for Competition or the Alternate, or in their absence from duty for leave or temporary duty, the HCA or his designee (Ms. L. Marlene Cruze or Mr. James L. Flinn III), after review by the Competition Management Office. 

c.  J&As over $10,000,000 through $50,000,000 - Ms. L. Marlene Cruze (Principal Assistant Responsible for Contracting (PARC)) and Mr. James L. Flinn III (AMCOM Deputy Commander) are delegated authority to approve justifications for other than full and open competition for contracts and classes of contracts which exceed $10,000,000 but do not exceed $50,000,000.  
d.  J&As over $50,000,000 - All J&As over $50,000,000, the Justification Review Document (JRD), the related approved Acquisition Plan, and the transmittal memo signed by the Head of the Contracting Activity will be staffed as described below and forwarded electronically as Word document attachments to Headquarters, Department of the Army, E-Mail:  PSStaff@saalt.army.mil.  

F.  What documents need to be included in the J&A file?
The following documents should accompany the J&A when your package is submitted to the CMO for review/ approval:

-Technical and Requirements Certification for spare or repair parts

-Procurement History printout for spare or repair parts
-Commerciality Determination

-Evidence of legal review and disposition of legal comments
-Statement of Impact (SOI)/ Statement of Urgency(SOU) if J&A is based on (c ) (2)

-Justification Review Document (JRD)- Per AFARS 5106.303-2-90, this is the cover page required for J&As over $50 million.  If a JRD is required, begin page numbering on this document and enter the control number in the upper right corner of each page.  The format for the JRD can be found at AFARS 5153.9004.
-The related, approved Acquisition Plan for J&As over $50M going to DA for approval.
G.  Who is responsible for the J&A?

IAW FAR 6.303-1, the Contracting Officer must justify, certify and obtain the approval required for the J&A.  Technical and requirements personnel are responsible for providing and certifying as accurate and complete necessary data to support their recommendation for other than full and open competition.  

In some instances, especially on major items, the requirements personnel sometime prepare a draft J&A for the contracting officer.  Regardless of who prepares the document, the contracting officer is responsible and must certify “that the justification is accurate and complete” to the best of their knowledge.
H.  Urgent J&As

Although we have gone over the basic requirements for other than full and open competition, use the urgency exception, FAR 6.302-2, requires special attention and caution.  When addressing paragraph 5, reason for authority cited, vague, stereotypical language will not suffice; instead, the explanation should be tailored to fit the precise circumstances of the particular procurement at hand and the unique facts applicable to the contract to be negotiated.   This paragraph must include when the requirement was first known, an explanation for any delays in initiating procurement action, the required delivery schedule and lead time involved, and provide clear evidence that competition is not a viable alternative (which precludes the use of any type long-term contract or inclusion of an option).  Based on the fact that the J&A is intended to be a "stand-alone" document, it is vital that all pertinent information be included at the outset to preclude lost administrative time because of numerous revisions.

To cite the Urgency exception, your J&A must clearly demonstrate that the United States Government is (or in the near future will be) injured if immediate contract action is not taken.  The injury can be monetary or mission impacting, but must be directly related to your immediate requirement.  As a minimum, your J&A must be supported by a Statement of Urgency or Statement of Impact signed by the appropriate Director/ Program/Project Manager or his Deputy.
For each J&A submitted for review based on urgency, the CMO logistics management specialist prepares a logistics review of the asset position.  The purpose of this review is to verify or determine the quantity truly justified as urgent.  Also, a high priority designation alone will not justify the use of urgency.
Also, use of urgency does not automatically justify sole source.  The contracting officer must still solicit as many sources as practicable under the circumstances.

Your J&A must identify any restrictions to the total list of potential sources and the basis for such restriction.  Consequently, a J&A is required whenever an acquisition (limited competitive or non-competitive) is not synopsized because of Urgency.  

  While a J&A citing Urgency may be prepared and approved after contract award if preparation and approval would unreasonably delay the acquisition, frequent citing of this authority is closely monitored.  Do not presume that post-award approval will be automatic.  The same criteria apply in both pre- and post-award environments.

Our website http://www.redstone.army.mil/cmo has some examples of valid and invalid uses of urgency.

I.  When is an amended J&A required?
AFARS 5106.303-1-90 -- Requirements for Amended Justifications.

(a)
The contracting officer shall amend the justification and obtain the required approvals when any of the following occur prior to award of the contract:

(1)
An increase in the dollar value of the prospective contract beyond the authority of the previous approving official;

(2)
A change in the competitive strategy that further reduces competition; or

(3)
A change in requirements that affects the basis for the justification.

(b)
The contracting officer shall document any other significant change in the dollar value of the proposed contract in the contract file.


(c)
Modifications outside the scope of contracts are processed on their own merits and at their own value, discrete from any justifications and approvals for the basic contract.  Only in the case of a ratification action should a justification and approval be amended after award.


(d)
Prepare amended justifications as required in 6.303-2-90(b)(3).

J.  Class J&As


Per AFARS 5106.303-1(c)  A justification made on a class basis—

                (i)  May cover contracts to be awarded in successive fiscal years, provided that the requirements and quantities, as included in the Future Years Defense Plan, and their costs have been specifically identified. (The FYDP covers the President’s Budget (2 Years) plus 5 years, for a total of 7 years.) 

                (ii)  Must address every contract (action) included in the scope of the class justification in each paragraph in detail (e.g., specific quantity and dollar amounts for each contract; detailed documentation of the circumstances supporting the use of other than full and open competitive procedures for each contracting action)  


(iii) Must include only those supply or service components that are, and will clearly remain, sole source for the period covered by the justification.

AFARS 5106.304 (c)-  Class justifications must be approved in the same manner as individual justifications with the same approval thresholds.
FAR 6.304 (c)- A class J&A shall be approved in writing IAW agency procedures.  The approval level shall be determined by the estimated total value of the class.
AMCOM desk guide 6.303-2-90(e)(202)
A class J&A (except for FAR 6.302-7, Public Interest) may be requested using the J&A format at AFARS 53.9005.  The format will be expanded to address each proposed action that constitutes the class in the applicable paragraphs.  The detailed rationale required by AFARS 6.304(c) for using the class J&A and method for assuring proper use will be addressed in paragraph 10.

K.  J&As for Long-term Contracts

Recently we have noticed a trend towards J&As for long-term contracts, i.e. partnering contracts for 5-10 years, lifecycle J&As for LRIP through Production (14 year) etc.  While we agree that you should be as innovative as the regulations allow, reasonableness must also be considered.  
The CMO will be monitoring this issue very closely.  Our concerns regarding this issue are as follows:  

-If the J&A covers an extensive period of time, the requirement is likely to undergo a major change or program revision, thus prompting the need for a new, additional J&A.

-Also during this long period of time, competition and breakout will not be reviewed.  The command is likely to miss out on an opportunity to expand the vendor base and save money.  

-There is some indication that HQ DA will be restricting the J&A length of time to the years covered in the FYDP.  This is under review.

In order to fulfill the mission of this office as the advocate for competition, we are required to be very vigilant in our review of J&As for long-term contracts, while supporting the mission and goals of Team Redstone.
L.  Common Deficiencies
-The control number is missing from the upper right hand corner of each page.

-The system/program (i.e. UH-60, CH-47, UAV etc.), being supported is not indicated.
-The type of pricing arrangement is not indicated.
-Information from the Market Research/Commerciality Determination is not transferred to paragraph 8 of the J&A.
-The synopsis publication date or approximate timeframe published in FedBizOpps is not indicated in the J&A.
-The SOI/SOU is not attached to the J&A when it is an Unusual and Compelling Urgency requirement.
-The Part number, NSN, Noun, Quantity, System and total dollar amount is not listed in the on the approval page.
-The CASL publication date is not indicated in the J&A.
-There is no explanation provided when a past source, listed in the Procurement history, will not be solicited.

-The J&A has not been reviewed by the legal office prior to being sent to CMO or legal comments have not been addressed/ incorporated.
Part II. Market Research/ Commerciality Determinations
Provide guidance and instruction on how to prepare quality Market Research Report/ Commerciality Determinations (MRR/CD).  Topics to be covered: 

A.  Why buy Commercial Items?

B.  When is a MRR/CD required?

C.  Who does the market research?

D.  What is the purpose of Market Research and how much research is enough?

E.  MRR/ CD format- paragraph by paragraph guidance/ instruction 

F.  MRR/CD for long-term contracts

G.  Commerciality Determination And Certification (CDAC) System

H.  Common Deficiencies

A.  Why buy commercial items?

We buy commercial items because it is the law:  Public Law 103-355, FEDERAL ACQUISITION SREAMLINING ACT of 1994.
On October 1, 1995, changes to the Federal Acquisition Regulation (FAR) implemented fully the commercial item emphasis of the Federal Acquisition Streamlining Act. 

These changes mandated a preference for the acquisition of commercial items. 

In FAR Part 7, acquisition planning, commercial items are clearly preferred over non-developmental items, and non-developmental items are the choice over new development.  (Commercial items are preferred because they should be less expensive and have a quicker turnaround time.)
Market Research is the key to determining whether a need can be met by a commercial or non-developmental item. Market Research identifies what is available in the commercial marketplace, and under what terms and conditions it is being acquired.  
B.  When is a Market Research Report/ Commerciality Determination required?
Appropriate market research is required to be conducted and documented for every acquisition estimated at $25,000 or more.  In addition, FARA established a requirement for a Commerciality Determination for every acquisition (whether competitive or noncompetitive, materiel or services), based on information gathered during that market research.  Then, in January 2001, OSD directed immediate implementation of a formal Waiver process, including approval by the Competition Advocate, whenever FAR 12 is not used for acquisition of services.
C.  Who does the market research?
AFARS 5110.002(b):
Except for “sources sought” synopses, market research is the responsibility of program managers or the requiring activity.  However, all members of the acquisition team must be cognizant of available emerging technology.  Requirement statements must reflect any available commercial solutions.  Requirements personnel and contracting officers must work together as a team to gather market data needed to make decisions.  Market research utilized to justify sole source must be complete and not more than 12 months old.  A statement that the solicitation will be synopsized and that all proposals received will be evaluated is not a substitute for performing adequate market research and in itself does not support and justify sole source.  

D.  What is the purpose of Market Research and how much research is enough?

FAR 10.000 states:  This part prescribes policies and procedures for conducting market research to arrive at the most suitable approach to acquiring, distributing, and supporting supplies and services.

FAR 10.001 (a) (3), Policy, provides information on how to use the results of market research.  It sates:

Use the results of market research to- 

(i) Determine if sources capable of satisfying the agency's requirements exist; 

(ii) Determine if commercial items or, to the extent commercial items suitable to 
meet the agency's needs are not available, nondevelopmental items are available 
that- 



(A) Meet the agency's requirements; 



(B) Could be modified to meet the agency's requirements; or 



(C) Could meet the agency's requirements if those requirements were modified to a reasonable extent; 

(iii) Determine the extent to which commercial items or nondevelopmental items could be incorporated at the component level; 


(iv) Determine the practices of firms engaged in producing, distributing, and supporting commercial items, such as terms for warranties, buyer financing, maintenance and packaging, and marking; 


(v) Ensure maximum practicable use of recovered materials (see Subpart 23.4) and promote energy conservation and efficiency; and 


(vi) Determine whether bundling is necessary and justified (see 7.107) (15 U.S.C. 644(e)(2)(A)). 


(vii) Assess the availability of electronic and information technology that meets all or part of the applicable accessibility standards issued by the Architectural and Transportation Barriers Compliance Board at 36 CFR part 1194 (see Subpart 39.2). 

FAR 10.002, Procedures, further states: 


(a) Acquisitions begin with a description of the Government's needs stated in terms sufficient to allow conduct of market research. 


(b) Market research is then conducted to determine if commercial items or nondevelopmental items are available to meet the Government's needs or could be modified to meet the Government's needs. 



(1) The extent of market research will vary, depending on such factors as urgency, estimated dollar value, complexity, and past experience. 

See FAR Part 2 for a complete definition of the term “commercial item”.  In part it states:

 "Commercial item" means- 

(1) Any item, other than real property, that is of a type customarily used by the general public or by non-governmental entities for purposes other than governmental purposes, and- 

(i) Has been sold, leased, or licensed to the general public; or 

(ii) Has been offered for sale, lease, or license to the general public; 

(2) Any item that evolved from an item described in paragraph (1) of this definition through advances in technology or performance and that is not yet available in the commercial marketplace, but will be available in the commercial marketplace in time to satisfy the delivery requirements under a Government solicitation; 

 It also states:

Services of a type offered and sold competitively in substantial quantities in the commercial marketplace based on established catalog or market prices for specific tasks performed under standard commercial terms and conditions. 

E.  MRR/ CD format- paragraph by paragraph instruction.  

The sample format can be found on the CMO homepage at the following address: http://www.redstone.army.mil/cgi-bin/casl/index.pl 

MARKET RESEARCH REPORT/COMMERCIALITY DETERMINATION 

(Sample Format)

1.  Procurement Number: ___________________________________________________

(Solicitation or Proposed Contract Number, PAN, PRON, etc.  If possible, use the same control number/ reference number used in the J&A.)

2.  Description of Requirement: (Should be the same or similar to the description in the J&A) ________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

3.  System Being Supported: ________________________________________________

(System name and/or Weapon System Code)

4.  Product or Service Code: ________________________________________________

(Use the North American Industry Classification System (NAICS) Code from the NAICS Manual (available via the Internet at http://www.census.gov/epcd/www/naics.html ).  The NAICS code best describes the principal nature of the product or service being acquired.)
5.  Estimated Contract Value (including options): ________________________________

(Should correspond with estimated total value in J&A (if applicable))

6.  In accordance with FAR Part 10, market research has been conducted for this acquisition by (Identify all involved by name, title and organization): ________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

The following techniques were used (Check all that apply):

a. _____Personal knowledge in procuring supplies/services of this type.

b. _____Contact with knowledgeable persons in Government and industry regarding the commercial nature of this requirement and standard industry practices in this area of supply/services.  Identify those contacted (name and title) and date or timeframe of contact.  ____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

c. _____Review of recent market research results for similar or identical supplies/services.  Identify: ______________________________________________________________________________________________________________________________________________________________________________________________________

d.  _____Publication of a formal request for information.  Identify when and where published.  (A formal request for information is not the same as the synopsis required by FAR 5.201.)  ___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

e.  _____Review of Government and/or commercial databases for relevant information.  Identify database(s) and when reviewed. ______________________________________________________________________________________________________________________________________________________________________________________________________

f.  _____Review of source lists for identical or similar items obtained from Government, professional, and/or industry sources.  Identify. ______________________________________________________________________________________________________________________________________________________________________________________________________

g.  _____Review of catalogs and/or other generally available product literature.  Identify. ______________________________________________________________________________________________________________________________________________________________________________________________________

h.  _____Interchange meetings or presolicitation conferences with potential offerors.  Identify. ______________________________________________________________________________________________________________________________________________________________________________________________________

i.  _____Publication in AMCOM Competition Advocate's Shopping List (CASL).  Identify timeframe of publication. ________________________________________________________

7.  Based on the results of the above research, it is determined that this requirement:

a. _____Can be met by commercial items, commercial items with customary or minor modifications, or nondevelopmental items.

a. Standard industry terms and conditions under which commercial sales of the required supplies/services are made (e.g., warranty, maintenance, discounts, buyer financing, freight, delivery, acceptance/rejection): ____________________________________________________________________________________________________________________________________________________________________________________

b. Laws or regulations unique to the required supplies/services: ____________________________________________________________________________________________________________________________________________________________________________________

b.  _____Cannot be met by commercial items, commercial items with customary or minor modifications, or nondevelopmental items.  Further, a reevaluation has been made in accordance with FAR 10.002(b), and the Government requirement cannot be modified in a way that will allow a commercial item to meet the need.  NOTE:  Any CBD presolicitation synopsis of this requirement must include CBD Numbered Note 26.

8.  Reasons for the determination made:  (Explain the basis for the determination/ decision in paragraph 7 above.  If the requirement cannot be met by a commercial item, then tell why, i.e. military unique requirement, no commercial item available etc.  This should be an explanation of why you are not using a commercial item to satisfy this requirement/ need.) ______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

9.  Based on the above information, the basic clauses and provisions prescribed in FAR Part 12:

a. _____Are sufficient for use in this acquisition and do not require any substantial tailoring to be consistent with industry's commercial practices.

b. _____Require tailoring to be consistent with industry's commercial practices.  All such tailoring will be included in the solicitation issued for the required supplies/services.

c. _____Will not meet the needs of this requirement, and will not be utilized.

__________________________________

______________________________

Name of Requirer




Signature

__________________________________

______________________________

Position





Date

__________________________________

______________________________

Name of Contracting Officer



Signature

__________________________________

______________________________

Position





Date

APPROVAL

Based on the above market research report, this requirement does not meet the FAR Part 2 definition of a commercial item/service.  Waiver of commercial acquisition is therefore approved.

__________________________________

______________________________

Date






AMCOM Competition Advocate

A commerciality review/ determination is required for every acquisition initiated.  The MRR/CD is required documentation for your contract file.  If a commercial item is being procured, the waiver/ approval on the bottom of the MRR/CD is not required.
Even if a waiver is not required, the commerciality decision/ determination and market research must be conducted and the contract file documented.

F.  MRR/CD for long-term contracts
Market Research and Commerciality Determinations can be done for long-term contracts however, since market research must be current and no more than 12 months old, annual updates to your MRR/CD must be conducted and processed in order to ensure that no commercial or non-developmental items have been found that could meet the Government’s need.
G.  Commerciality Determination and Certification (CDAC) System

CDAC is an automated system has been developed for MRR/CD for spares.  The MRR/CD review and approval process is totally paperless in the CDAC system.  The CDAC MRR/CD flows through the Command just as a paper document would.  It is initiated in the Material Management Center by the item mangers.  The contracting officers complete their portion of the report and then forward the report to the Competition Management Office (CMO).  The procurement analysts review the CDACs and forward them to the Competition Advocate for approval of the wavier.  If a Commercial item is being bought, then those requirements should not be forwarded to the CMO.  A wavier is not needed if a commercial item is being procured.

The CDAC System is now a module within the Integrated LeadTime Management And Reporting System (ILTMARS). To access ILTMARS go to the URL below. ILTMARS can also be accessed from the AMCOM HomePage by utilizing the ILTMARS link within User Applications. 
Integrated LeadTime Management And Reporting System (ILTMARS)
The CDAC module of ILTMARS utilizes data from Aviation and Missile Materiel Acquisition and Delivery (MAD) file, Budget Stratification (STRAT) file, Procurement History (PHR) file and DD350 Report file (provided by CMO) to address market research actions and document Commerciality determinations at a central user site.

H.  Common MRR/CD deficiencies

-The person who conducted the research is not identified in paragraph 6.

-The requirement has not been published in the Competition Advocate’s Shopping List (CASL).  All requirements must be published in the CASL.

-The CASL publication date is inaccurate or omitted.

-The explanation provided in paragraph 8, reasons for the determination made, justifies sole source but does not explain the commerciality decision.

-Information in the MRR/CD is not summarized in the J&A or does not agree with information in the J&A.

If you need further assistance, please contact the analyst assigned to your program or an alternate.  We will be happy to assist you.
APPENDIX A

CMO POINTS OF CONTACT BY WEAPON SYSTEM
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