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    “ D R A F T   D O C U M E N T “

AMSAM-CM (Competition Management Office)




             6 Aug 99

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Use of Unusual and Compelling Urgency as an Exception to Full and Open Competition

1.  References:


a.  The statute at 10 U.S.C. 2304(c)(2).


b.  Federal Acquisition Regulation (FAR) 6.302-2.


c.  Defense FAR Supplement (DFARS) 206.302-2.


d.  Army FAR Supplement (AFARS) 6.303-1.


e.  Justification and Approval (J&A) format at AFARS 53.9005.

2.  While it is required to thoroughly document and justify any exception to full and open competition, periodically it becomes necessary to evaluate our success in adhering to statutory and regulatory guidance specifically concerning appropriate use of unusual and compelling urgency.  The references cited above provide guidance and cautions regarding its use.

3.  Of particular concern is paragraph 5 of the J&A entitled "Reason for Authority Cited".  This paragraph requires a detailed description of how the instant action requires the use of the specific authority cited.  Vague, stereotypical language will not suffice; instead, the explanation should be tailored to fit the precise circumstances of the particular procurement at hand and the unique facts applicable to the contract to be negotiated.   This paragraph must include when the requirement was first known, an explanation for any delays in initiating procurement action, the required delivery schedule and lead time involved, and provide clear evidence that competition is not a viable alternative (which precludes the use of any type long-term contract or inclusion of an option).  Based on the fact that the J&A is intended to be a "stand-alone" document, it is vital that all pertinent information be included at the outset to preclude lost administrative time because of numerous revisions.

4.  To cite the Urgency exception, your J&A must clearly demonstrate that the United States Government is (or in the near future will be) injured if immediate contract action is not taken.  The injury can be monetary or mission impacting, but must be directly related to your immediate requirement.  For example, you can identify that the requirement is for essential equipment, services, or repair needed at once to perform operational mission of an aircraft or preclude impairment of launch capabilities or mission performance of missiles or missile support equipment, by identifying the essential mission involved and how it is being negatively impacted.  If your item is needed to preclude a potential production or repair line stoppage, you must identify that the line stoppage equates to $xxx,xxx shut-down/start-up charges or to a mission degradation if non-production results.  As a minimum, your J&A must be supported by a Statement of Urgency or Statement of Impact signed by the appropriate Director/ Program/Project Manager or his Deputy. 

5.  In addition to demonstrating the harm to be incurred, your J&A must also address the proposed contractor’s ability to meet your delivery schedule.  Use of Urgency does not automatically authorize sole source.  The contracting officer must still solicit as many sources as practicable.  Your J&A must identify any restrictions to the total list of potential sources and the basis for such restriction.  Consequently, a J&A is required whenever an acquisition (competitive or non-competitive) is not synopsized because of Urgency.

6.  While a J&A citing Urgency may be prepared and approved after contract award if preparation and approval would unreasonably delay the acquisition, frequent citing of this authority is closely monitored.  Do not presume that post-award approval will be automatic.  The same criteria applies in both pre- and post-award environments.

7.  Remember that J&A’s for contracts not exceeding fifty million dollars awarded prior to approval of the J&A, must be forwarded to the appropriate approving authority within 10 working days after contract award.  If such a contract exceeds fifty million dollars, submit the J&A to Headquarters, Department of the Army, ATTN:  SARD-PC, 103 Army Pentagon, Washington, DC 20310-0103 for approval within 30 working days after contract award.

8.  Provided below are examples of potential valid and invalid uses of urgency:

EXAMPLES OF POTENTIAL VALID USE OF URGENCY:
Spare/repair parts to support an aircraft operational mission, especially during wartime or unusual military exercises.

Spare/repair parts to enable missile launch capability or mission performance.

Parts required as Government Furnished Materiel (GFM) to a production line or overhaul line, whose absence will result in line shutdown or undue workaround.

End items/parts/services required to support a specific mission (e.g., border surveillance, drug interdiction, Special Operations, Operation XXX).

Items required to eliminate a life or mission-threatening situation (e.g., to alleviate a Safety of Flight condition).

Items required to relieve a natural disaster.

Foreign Military Sales (FMS) requirements with a demonstrated link to US Government interests (e.g., in support of a joint drug surveillance program; joint border patrol; joint participation in military exercises; required to safeguard American Foreign Policy).

EXAMPLES OF INVALID USE OF URGENCY:
Items which could be acquired through normal procurement methods and still meet required delivery dates.

Items to preclude a grounded aircraft when there will be no detrimental mission impact (e.g., for nonessential training, or when pilots or flight hours are not available to fly even if the aircraft were available).

Items to replenish depot inventory or stockpiled reserves.

FMS requirements not directly related to US interests.

Requirements whose urgency derives from expiring funds or lack of adequate planning.

Incorporation or retrofit of a mission enhancing Engineering Change Proposal (which is not critical to mission performance).

